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Burning Construction and Demolition Waste: An Assesment of 
the European Waste Hierarchy and Recycling Targets 
 
Topi Turunen1 – Geert van Calster2 
 
Abstract 
The objectives of the waste policy and the waste hierarchy are laid down in the WFD and in 
Member States’ national legislation. Their actualisation largely depends on the 
implementations of WFD on EU and national level. The re-use and recycling targets 
contained in Article 11 WFD are one of those methods. Article 11 lays down construction and 
demolition waste stream recovery targets for 2020. In the targets for C&D waste other 
material recovery operations such as backfilling (but not Waste-to-Energy) can be taken into 
account in the calculations concerning achievement of the targets. Neither target 
distinguishes between WtE and disposal operations, which contradicts the objectives of the 
waste hierarchy and the Union’s waste policy.  
 
Considering the hierarchy as well as practical issues this seems contradictory. Backfilling 
operations only offer a limited possibility of using the material, while in respect of WtE there 
are basically a huge number of possible substitutes for virgin fuel products as well as an 
endless demand for such substitutes. Under the legislation currently in place on the EU level 
and on the national level if there is no need for backfilling materials, there are no incentives 
to go beyond disposal operations in relation to the recovery targets, even when clear 
environmental benefits could be achieved through WtE operations.  
1 Introduction 
Waste treatment operations in the EU by default are either recovery or disposal operations.3 
If the operation does not fall under the latter definition, different kinds of recovery operations 
are applicable. Directive 2008/98 (the ‘Waste Framework Directive’ or ‘WFD’)4 clearly 
distinguishes these two categories. Article 4 WFD provides that ‘[t]he following waste 
hierarchy shall apply as a priority order in waste prevention and management legislation and 
policy: (a) prevention; (b) preparing for re-use; (c) recycling; (d) other recovery, e.g. energy 
recovery; and (e) disposal’. The current waste hierarchy imposes more concrete obligations 
than its prior version. However, many of its obligations should be considered as imposing a 
duty to use ‘best efforts’ than actually to achieve particular results.5 In most cases it is 
enough for Member States merely to strive to achieve the objectives of the hierarchy.6 The 
effectiveness of the hierarchy depends on national and EU-wide implementation measures.   
 
                                                            
1 Topi Turunen is a doctoral researcher at UEF Law School. His research focuses on waste related regulation at 
national and EU level. He can be contacted at topi.turunen@uef.fi. 
2 Geert van Calster has a PhD and is a full professor at KU Leuven Law. 
3 Case C-6/00 Abfall Service [2002] ECLI:EU:C:2002:121. 
4 Directive 2008/98/EC of the European Parliament and of the Council of 19 November 2008 on waste and 
repealing certain Directives (OJ L 312, 22.11.2008, p. 3). 
5 Best efforts obligations permit the Member States to resort to excuses when they cannot or do not comply with 
the objectives. 
6 van Kempen, Jasper, ‘Obligations of result or best efforts: Dealing with problems of interpretation’, in Peeters, 
Marjan & Uylenburg, Rosa (eds.), EU Environmental Legislation: Legal Perspectives on Regulatory Strategies 
(Edward Elgar 2014), pp. 146-172 at pp. 149-156. 
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This article discusses the relationship between the waste hierarchy, re-use and recycling 
targets in respect of construction and demolition (C&D) waste, and waste-to-energy (WtE) 
operations. Targets are laid down in Article 11 WFD and impose concrete obligations on 
Member States to achieve certain rates of material efficiency in households and in 
construction and demolition before 2020. These targets are one of the implementation 
measures laid down in respect of the waste hierarchy in the Union’s waste legislation.7 The 
position of WtE in the waste hierarchy has been somewhat open to interpretation. 
Nevertheless, it has proven to be very popular, especially where heterogenic waste streams 
are concerned.8 WtE has also demonstrated its value in relation to the low-quality waste 
streams with low potential for material recovery. The following chapter examines the basic 
elements of the waste hierarchy and the possible status of WtE operations. The third chapter 
discusses the re-use and recycling targets laid down in Article 11 and their problematic 
relationship with WtE operations.  
2 The Waste Hierarchy 
2.1 The priority order 
The waste hierarchy consists of two levels: one where the production of waste is minimised 
and the second level where the operational priority order in respect of waste that is generated 
in spite of prevention efforts, is set out.9 Waste prevention legally speaking also includes 
ensuring that any waste that is generated, is of a quality encouraging its recovery ((article 
3(12)(b) and (c) WFD). Waste management operations by default are either classified as 
recovery or as disposal operations.10  
 
The waste hierarchy is a policy instrument which aims to ensure the best possible options in 
waste prevention and waste management. It has a political dimension as well as a direct 
impact in respect of waste management operations in practice.11 Drawing a line between the 
different steps has given rise to multiple questions as to the rationale being followed, and the 
content and method of interpretation used in relation to the various steps are sometimes 
unclear. Therefore, a brief summary of these steps is in order.  
 
‘Prevention’ is defined in Article 3(12) WFD as ‘measures taken before a substance, material 
or product has become waste, that reduce: (a) the quantity of waste, including through the 
re-use of products or the extension of the life span of products; (b) the adverse impacts of the 
generated waste on the environment and human health; or (c) the content of harmful 
substances in materials and products’. The concept of waste prevention includes preventing 
the production of waste, especially at the source of production, as well as as noted, planning 
for re-use of any possible waste to be produced.12 If the substance or object requires further 
processing before re-use, the operation is not waste prevention. If waste prevention is done 
                                                            
7 Jans, Jan & Vedder, H. B., European Environmental Law: After Lisbon (Europa Publishing, 4th edition 2012), 
pp. 480-481: Articles 8 to 12 basically require the Member States to put the hierarchy into effect. 
8 Heterogenic waste streams are rarely used in material recovery since the cost of sorting and separating the 
waste tends to be so high that the operation would not be economically beneficial. 
9 Jans, Jan & Vedder, H. B., European Environmental Law: After Lisbon (Europa Publishing, 4th edition 2012), 
p. 477. 
10 Note 3 above. 
11 See van Calster, Geert, EU Waste Law (Oxford University Press, 2nd edition 2015), p. 50. 
12 Zorpas, Antonis A. & Lasaridi, Katia, ‘Measuring waste prevention’, in Waste Management 33(2013), p. 
1047. 
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properly the waste is never produced. Measures taken to prevent waste therefore are not 
considered a waste management operation.13 
 
Unlike waste prevention, preparing for re-use and recycling are considered waste 
management measures,14 more specifically, they are classified as waste recovery 
operations. Recovery operations are operations where waste is utilised for a beneficial 
purpose where it replaces other materials, thus avoiding the use of virgin materials.15 Article 
3(16) WFD defines ‘preparing for re-use’ as ‘checking, cleaning or repairing recovery 
operations, by which products or components of products that have become waste are 
prepared so that they can be re-used without any other pre-processing’. Article 3(17) defines 
‘recycling’ as ‘any recovery operation where waste is reprocessed into products, materials or 
substances whether for the original or other purposes’. The WFD does not define other 
recovery operations, but energy recovery is given as an example of other recovery operations 
in Article 4. A non-exhaustive list of recovery operations is included in Annex II WFD. 
 
Article 3(19) defines ‘disposal operations’ as ‘any operation which is not recovery even 
where the operation has as a secondary consequence the reclamation of substances or 
energy’ and notes the non-exhaustive list of disposal operations set out in Annex I. 
Distinguishing between ‘other recovery operation’ and ‘disposal’  can be difficult. It has been 
discussed especially in respect of WtE operations and their energy efficiency requirements.16 
The basic rule, however, is that in recovery operations the waste serves a useful purpose and 
replaces the use of virgin materials.17 By contrast, disposal operations are not beneficial 
beyond the often environmentally challenging and economically wasteful ‘getting rid of the 
waste’.  
 
Article 4(2) WFD provides that ‘when applying the waste hierarchy referred to in paragraph 
1, Member States shall take measures to encourage the options that deliver the best overall 
environmental outcome’. Therefore, specific waste streams may depart from the hierarchy 
where this is justified by a life-cycle thinking where the upstream and downstream benefits 
and trade-offs associated with goods and services are considered.18 Such departures must 
deliver the best overall environmental outcome, always focus on specific waste streams and, 
like all exceptions, be interpreted narrowly. While decisions made in accordance with the 
normal priority order of the waste hierarchy do not need to be justified on those grounds 
regardless of their environmental outcome, departures from it always require separate 
justification.19 In life-cycle assessments no single part of the life cycle is given extra 
emphasis. For example, the life cycle of paper products covers raw material extraction 
through to forestry, producing pulp and paper, packaging and distribution, its use and the 
                                                            
13 European Commission: Guidance on the interpretation of the key provisions of Directive 2008/98/EC on 
waste. European Commission 2012, p. 28. 
14 See e.g. Krämer, Ludwig, EU Environmental Law (Sweet & Maxwell, 7th edition 2012), p. 348.  
15 Abfall Service note 3 above, para. 61; Case C-307–311/00 Oliehandel Koeweit ECLI:EU:C:2003:108, para. 
87.  
16  Abfall Service, note 3 above; Case C-228/00 Commission v GermanyECLI:EU:C:2003:91; Case C-113/02 
Commission v Netherlands ECLI:EU:C:2004:616; Case C-116/01 SITA v VROM ECLI:EU:C:2003:193; Case 
C-458/00 Commission v Luxemburg ECLI:EU:C:2003:94; Case C-251/07 Gävle Kraftvärme AB 
ECLI:EU:C:2008:495. 
17 European Commission: Guidance on the interpretation of the key provisions of Directive 2008/98/EC on 
waste (henceforth ‘EC Guidance’), 2012, available via 
http://ec.europa.eu/environment/waste/framework/pdf/guidance_doc.pdf  , last consulted 22 June 2016, p. 34. 
18 EC Guidance, p. 51.  
19 Ibidem, p. 49. 
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possible re-use, taking into account transportation and other necessary factors.20 Life-cycle 
thinking in relation to the waste hierarchy involves making the effort to place the waste 
policy pursued within the wider context of material efficiency and environmental targets.21 
The input and output of all these stages determine the overall environmental effects.22  
2.2 Waste-to-energy in the hierarchy 
The waste hierarchy in our view permits WtE operations in three scenarios: (1) where 
otherwise the waste will be subject to a disposal operation and therefore other recovery 
operations, such as energy production, offer the best alternative in the waste hierarchy; (2) 
where energy production offers the environmentally best option pursuant to a life-cycle 
assessment and therefore bypasses the option of material recovery while respecting Article 
4(2); and (3) where the waste cannot be used efficiently in any of the recovery operations and 
is therefore to be disposed of by means of incineration, which is a relatively inefficient way 
of producing energy. The last scenario does not qualify as a recovery operation and is only 
possible under the hierarchy if there are absolutely no alternatives. 
 
Scenario (1) is probably the most common and most widely agreed upon. It often arises as a 
result of the heterogeneity of the waste stream (e.g. municipal solid waste), where it is not 
economically viable to recover the waste as a material due to the costs involved in sorting the 
waste. However, these kinds of waste streams often work well in energy production.23 
Scenario (2) is less common. It requires that it can be shown that the material recovery of the 
waste material is actually the environmentally worse option compared to energy recovery, 
considering the product’s life cycle.24 For this to be the case, the material recovery operations 
followed in respect of the product should have clear adverse environmental effects, because if 
the waste is used in energy production, its life cycle ends. The existence of national 
regulation detailing departure from the waste hierarchy in respect of certain waste streams in 
energy production makes it less administratively complicated to carry out WtE production. 
 
The European Parliament has been sceptical about the other recovery status of co-incineration 
plants.25 For co-incineration and other WtE operations to be considered other recovery 
operations they must uphold certain energy efficiency standards. If these standards are not 
met, the operation is considered a disposal operation. It is possible that the WtE operation 
cannot be considered a waste recovery operation but that the waste can be utilised in other 
waste recovery operations, even those of a higher status in the hierarchy. Thus it is very 
important always to consider different uses for specific waste streams and take into account 
their characteristics and possible purposes of use.  
                                                            
20 See Schmidt, Jannick H.; Holm, Peter; Merrild, Anne & Christensen, Per, ‘Life cycle assessment of the waste 
hierarchy – A Danish case study on waste paper’, Waste Management 27(2007), pp. 1525-1526. 
21 EC Guidance, p. 49. 
22 See Hendrickson, Chris; Horvath, Arpad; Joshi, Satish & Lave, Lester, ‘Economic Input-Output Models for 
Environmental Life-Cycle Assessment’, (1998) Environmental Science Technology, pp. 184 A-191 A. 
23 See Ympäristöministeriön raportteja 3/2010: Biohajoavista jätteistä enemmän energiaa – Biojäte-energia 
työryhmä raportti, p. 12. (Report 3/2010 of the Finnish Environmental Ministry: More Energy Out of 
Biodegradable Waste – The report of the Working Group on Energy from Organic Waste). 
24 This could be the case if the waste material consist ’substances of very high concern - SVHC’ under REACH 
regulation. 
25 See van Calster, Geert, EU Waste Law, note11 above,, p. 64. 
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3 Recycling Targets and the Waste-to-Energy Process 
3.1 Overview 
Article 11 WFD lays down the re-use and recycling targets to be achieved by 2020. Member 
States are to take the necessary measures designed to achieve the targets. Firstly, ‘by 2020, 
the preparing for re-use and the recycling of waste materials such as at least paper, metal, 
plastic and glass from households and possibly from other origins as far as these waste 
streams are similar to waste from households, shall be increased to a minimum of overall 
50 % by weight’. Secondly, ‘by 2020, the preparing for re-use, recycling and other material 
recovery,26 including backfilling operations using waste to substitute other materials, of non-
hazardous construction and demolition waste excluding naturally occurring material defined 
in category 17 05 04 in the list of waste shall be increased to a minimum of 70 % by 
weight’.27 Member States should consider the recycling targets when assessing departures 
from the waste hierarchy since the targets are binding and the hierarchy itself only seems to 
constitute a best efforts obligation.  
 
The targets are deeply rooted in the concepts of preparing for re-use, recycling and other 
material recovery. Since other material recovery does not cover energy recovery and the 
reprocessing into materials which are to be used as fuel, waste-to-energy operations cannot be 
utilised even in the targets set for C&D waste.28 Recycling targets basically only take 
preparing for re-use and recycling operations into account in the quotas. Backfilling 
operations can also be taken into account in the targets for C&D waste. However, waste 
prevention cannot be included in the quotas. Considering the objectives of the waste 
legislation, this seems rather to contradict the main objective of the hierarchy, which is to 
prevent the production of waste. Calculating waste prevention is considered to be hard or 
almost impossible to achieve, particularly in the absence of clear standards on how to do it.29 
It would make sense for Member States to be able to benefit from waste prevention through 
the recycling targets. However, that would call for a means to calculate the prevention carried 
out and monitor the effectiveness of the measures used.30 It also appears problematic and 
arbitrary that the targets do not create a distinction between WtE operations and disposal.   
3.2 Contradiction between backfilling and WtE operations 
Besides preparing for re-use and recycling, other material recovery operations such as 
backfilling can be calculated for inclusion in the recovery targets in respect of C&D waste. 
These other material recovery operations do not include WtE operations since they are energy 
recovery operations. Backfilling of the C&D waste means that the waste material is ‘used for 
reclamation purposes in excavated areas or for engineering purposes in landscaping and 
                                                            
26 See COM (2015) 595, p. 18: In the Commission’s proposal the words ‘other material recovery’ have been 
replaced with ‘backfilling’. This amendment would exclude all the other possible material recovery operations 
from the recovery operations that can be included in the recycling targets in respect of C&D waste.  
27 See COM (2015) 595 final, pp. 18-19: In addition to the 2020 re-use and recycling targets for municipal 
waste, the Commission proposes even higher targets for 2025 and 2030. Estonia, Greece, Croatia, Latvia, Malta, 
Romania and Slovakia would be given five additional years to achieve these targets. 
28 Commission Decision of 18 November 2011 establishing rules and calculation methods for verifying 
compliance with the targets set in Article 11(2) of Directive 2008/98/EC of the European Parliament and of the 
Council (notified under document C(2011) 8165) ([2001] OJ L310/11). 
29 van Calster, Geert, EU Waste Law, note 11 above, p. 50. 
30 See Zorpas, Antonis A. & Lasaridi, Katia, ‘Measuring waste prevention’, in Waste Management 33(2013), pp. 
1047-1048. 
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where the waste is a substitute for non-waste materials’.31 In backfilling operations, waste 
serves the purpose of replacing virgin landscaping materials such as soil.  
 
Article 3(15)  WFD defines ‘recovery’ as ‘any operation the principal result of which is waste 
serving a useful purpose by replacing other materials which would otherwise have been used 
to fulfil a particular function, or waste being prepared to fulfil that function, in the plant or in 
the wider economy’. Thus backfilling is considered a recovery operation only when the waste 
is used as a substitute for non-waste materials. The same goes for WtE operations, in respect 
of which, however, the need for energy and substitution between energy production fuels and 
waste-based fuels can more easily be proven.32 The demand for energy production gives rise 
to an almost never-ending need for substitute fuel products, while in respect of backfilling 
operations no such demand exists. The condition for substitution in relation to backfilling 
operations is that the reclamation or landscaping operations will be undertaken regardless of 
whether the waste material for this purpose exists or is available.33 The plans and the 
necessity for such measures must already exist, otherwise backfilling operations could be 
used as measures to circumvent the regulation of landfilling and waste disposal. The burden 
of proof in the substitution rate between waste and virgin product is much higher in relation 
to backfilling than in relation to WtE. The demand for reclamation and landscaping measures 
is somewhat limited to the development of the area affected. The quality standards and 
environmental aspects applicable in relation to using the waste have to be considered for both 
WtE and backfilling. However, these issues are not discussed further in this paper. 
 
The rationale of the waste hierarchy is based on prolonging the life cycle of the products and, 
when that is not possible, applying the best possible solutions to salvage the potential of the 
waste in an environmentally sound way. One of the main reasons that WtE operations are 
positioned so low in the waste hierarchy is that if the waste is used in the production of 
energy (i.e. incinerated) its life cycle naturally ends at that point. Material recovery 
operations such as preparing for re-use and recycling often make it possible for the waste 
product to go through its life cycle a certain amount of times. Naturally there are limits and 
most materials cannot be recycled an infinite number of times.34 
 
The life cycle of waste used in backfilling is longer than it is for the waste used in WtE. 
Technically speaking, the life cycle of the waste used in backfilling is prolonged to last as 
long as the area where it is used. However, while backfilling serves a useful purpose in 
replacing virgin material, the environmental effects of this substitution need to be considered. 
The overall environmental effects of using waste in energy production are as follows: the life 
cycle of the waste material ends; it produces ashes, residue and a certain amount of 
emissions; it substitutes for virgin energy production fuel; and the problem of landfilling the 
non-hazardous waste is avoided.35 In backfilling operations, the waste substitutes for the 
                                                            
31 Commission Decision 2011/753/EU. 
32 For WtE operations to be considered recovery operations they have to uphold certain energy efficiency 
requirements which are not discussed in this article.  
33 European Commission: Guidance on the interpretation of the term backfilling. Available at 
http://ec.europa.eu/eurostat/documents/342366/4953052/Guidance-on-Backfilling.pdf/c18d330c-97f2-4f8c-
badd-ba446491b47e  or http://ow.ly/Mh7N301vKb5, last consulted 22 June 2016. 
34 See JRC Scientific and Technical Reports: End-of-Waste Criteria for Glass Cullet: Technical Proposals. 
European Commission 2011, p. 60: Recycled glass does not lose its characteristics in the recycling process and 
can therefore theoretically be recycled as many times as it finds its way back into the recycling loop.  
35 For a more in-depth exploration of the life cycle of WtE operations see Fruergaard Astrup, Thomas; Tonini, 
Davide; Turconi, Roberto & Boldrin, Alessio, ‘Life cycle assessment of thermal Waste-to-Energy technologies: 
Review and recommendations’, Waste Management, Vol 37, March 2015, pp. 104-115. 
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virgin material option but could remain to cause the same problems that would arise in 
landfilling schemes, including possible methane gas emissions etc. In a way, both of the 
‘other recovery’ operations are irreversible. If the waste from a backfilling operation is to be 
used again, it should be replaced with the same amount of different materials, whether virgin 
or waste-based. If the waste material does not contain any hazardous substances, using it in 
both WtE and backfilling does not seem to cause an adverse environmental effect and they 
both substitute for virgin raw materials.  
 
When it comes to recovery of C&D waste, it is important to acknowledge that the consistency 
of the waste streams is not always suitable for material recovery. Used building materials and 
the characteristics of the demolition waste streams depend on a lots of things, such as the 
location of the buildings, climate, purpose and architecture. Because of this the question of 
whether the C&D waste materials are reusable is not that straightforward. For example, a 
large proportion of C&D waste from older building stock in Finland is wood waste. Low 
quality wood waste is widely used in energy production.36 However, it is clear that not all 
components of C&D waste streams are suitable for energy production: this is true of concrete 
aggregates, bricks and crushed bricks and waste stream that are mixtures of such mineral-
based building materials.  
 
The types of C&D waste that can be used in energy recovery are those with a high calorific 
content, such as waste wood from C&D operations. The estimated greenhouse gas emissions 
savings achievable by recovering energy from waste wood range from 0.5 to 3 tonnes of CO2 
equivalents per tonne of material incinerated, in comparison with landfilling the same 
quantity.37  Other C&D waste streams that are suitable for energy recovery include plastics 
and certain hazardous components that require thermal destruction.38 
 
It seems irrational that even the most energy efficient waste-to-energy installations are ruled 
out of the recycling targets.39 It makes sense to emphasise the material recovery of the waste 
streams but present recovery quotas put WtE operations on equal terms with disposal 
operations. This contradicts the objectives of the waste hierarchy. The Union has gone so far 
as to give a possible ‘other recovery’ operation status to less energy efficient WtE 
installations in Member States with warmer climates through climate correction factors 
making a clear distinction between disposal operations and WtE operations:40 no such 
measures have been taken in respect of the recovery targets even though it seems clear that 
according to the EU waste policy objectives such measures should be taken. Furthermore, 
recycling standards that exist independently of the WFD treat energy production as an 
                                                            
36 Rakentamisen ja materiaalitehokkuuden toimenpideohjelmaa valmistelevan työryhmän loppuraportti 2013 
(Final report of working group on program for action on construction and material efficiency 2013), p. 5; 
Tilastokeskus 2014: Jätetilasto 2013, liitetaulukko 1. (Statistics Finland 2014: Waste Statistics of 2013). 
37 WRAP (2007) International Review of Life Cycle Assessments. WRAP, Banbury, UK. 
38 JRC Scientific and Technical Reports: Supporting Environmentally Sound Decisions for Construction and 
Demolition (C&D) Waste Management – A practical guide to Life Cycle Thinking (LCT) and Life Cycle 
Assessment (LCA). European Commission 2011, p. 24. 
39 Putting waste-to-energy in the recycling targets possesses a risk that incineration will take over the actual 
material recycling as it might be easier in short term than material recovery. This should naturally be avoided 
and the waste hierarchy be followed instead. However, differentiation of two ‘other recovery’ operations such as 
backfilling and waste-to-energy should be justified through waste policy and environmental and human health 
effects.  
40 Regulation on the climate correction factor is to be found in Commission Directive (EU) 2015/1127 of 10 
July 2015 amending Annex II to Directive 2008/98/EC of the European Parliament and of the Council on waste 
and repealing certain Directives ([2015] OJ L184/13). This is due to the inability to use, and a minimal demand 
for, heat energy produced in the incineration process. 
 
 
8 
 
acceptable recovery operation. For example, Directive 94/62/EC41 on packaging and 
packaging waste sets recycling targets in which the recovery measures are not limited to 
material recovery operations. The Waste Strategy for England contains similar recycling 
targets.42 Considering the objectives of the Union’s waste policy it makes a great deal of 
sense to strive for as much material recovery as possible, but there is no clear rationale for 
failing to bestow advantages in respect of the energy recovery of waste when compared to 
disposal operations.  
 
The characteristics of low quality fractions of C&D waste, however, could be a great asset for 
energy production as well as environmentally friendly waste management. At present no 
incentives exist to redirect low quality C&D waste from disposal operations to other recovery 
operations such as WtE since there are no available backfilling possibilities. The limited 
material demand for the landscaping and reclamation of excavated areas leads to the use of 
disposal operations in respect of the material. On the other hand, where WtE operations are 
concerned, low quality, heterogenic waste streams can always substitute for energy 
production fuels because of the huge demand for fuel that stimulates energy production.  
4 Conclusion 
WtE operations are always considered either ‘other recovery’ operations or disposal 
operations in relation to the waste hierarchy laid down in the WFD. However, due to the low 
level of obligation imposed by the hierarchy, this classification does not necessarily mean a 
lot in terms of achieving the objectives of the Union’s waste policy. The objectives of the 
waste policy and the waste hierarchy largely depend on the implementation methods laid 
down in the WFD and in Member States’ national legislation. The re-use and recycling 
targets contained in Article 11 WFD are one of those methods. 
 
Article 11 lays down household waste stream and C&D waste stream recovery targets for 
2020. The targets for household waste streams are set solely in respect of preparing for re-use 
and recycling operations, while in relation to C&D waste other material recovery operations 
such as backfilling (but not WtE) can be taken into account in the calculations concerning 
achievement of the targets. Neither target distinguishes between WtE and disposal operations, 
which contradicts the objectives of the waste hierarchy and the Union’s waste policy.  
 
The characteristics of C&D waste largely depend on the building stock used in the area. In 
order for the C&D waste to be usable in WtE operations it has to have a high calorific 
content, as wood and plastic waste streams often do. The waste hierarchy and the main 
objectives of the waste policy also have to be taken into account: where possible, waste 
streams are to be steered towards re-use and recycling operations. Most of the time that 
means that the waste streams left for backfilling or other recovery operations are low quality 
and heterogenic waste streams. 
 
Backfilling operations are ‘other recovery’ operations like WtE but they are calculated into 
the recovery targets unlike waste used in WtE. Considering the hierarchy as well as practical 
issues this seems contradictory. Backfilling operations only offer a limited possibility of 
using the material, while in respect of WtE there are basically an unlimited number of 
possible substitutes for virgin fuel products as well as an endless demand for such substitutes. 
                                                            
41 Directive 94/62/EC on packaging and packaging waste ([1994] OJ L365/10). 
42 DEFRA: Waste Strategy for England 2007, p. 106. 
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Under the EU waste legislation currently in place, if there is no need for backfilling materials, 
there are no incentives to go beyond disposal operations in relation to the recovery targets, 
even when clear environmental benefits could be achieved through WtE operations.  
 
The life cycle thinking approach included in the WFD in theory should suffice to facilitate 
WtE where it employs state of the art technology. The awkward preferential treatment given 
to backfilling however illustrates how in practice, small differences at the regulatory level 
have a large impact on the long-term viability of waste management processes. 
